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Before the JUN 2 Y4 1997
FEDERAL COMMUNICATIONS COMMISSI%L

Washington, D.C. Wﬂmmn‘mw

In the Matter of
CC Docket No. 96-98
Implementation of the Local Competition -
Provisions in the Telecommunications Act
of 1996

Interconnection between Local Exchange CC Docket No. 95-185
Carriers and Commercial Mobile Radio

Service Providers

Requests for Clarification of the Commission’s
Rules Regarding Interconnection Between
LECs and Paging Carriers

CPD 97-24

To: The Commission

REPLY COMMENTS OF PAGEMART WIRELESS, INC.

PageMart Wireless, Inc. ("PageMart"),” by its attorneys, hereby
submits its replies to the comments filed in the above-referenced proceedings pursuant
to the Public Notice released May 22, 1997 (DA 97-107).

On June 13, 1997, interested parties filed comments on three letters
placed on public notice by the Common Carrier Bureau; the letters discussed the

Commission’s regulations and policies regarding interconnection between local

v PageMart is an innovative paging and narrowband PCS company with
Commercial Mobile Radio Service ("CMRS") licenses for paging
services throughout the United States. It provides low-cost, nationwide
services and, in connection with the provision of these services,
contracts with several local exchange carriers ("LECs") for the

provision of interconnection. .
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exchange carriers ("LECs") and paging carriers.? These letters prompted
commentary from a number of parties with an interest in the Commission’s policies
regarding LEC-paging interconnection. Comments generally focused on Section
51.703(b) of the Commission’s rules,? implementing Section 251 of the
Communications Act.

Virtually every paging carrier that submitted comments in the
proceeding, including PageMart, took the position that LECs are prohibited by the
Commission’s Rules from assessing charges on paging carriers for the termination of
LEC-originated traffic. The LECs raised a host of inaccurate and unpersuasive
arguments, to which PageMart here responds. The Commission should decline to
clarify Part 51 of the Commission’s rules in the manner requested by SWBT and
should move decisively to prevent further opportunistic behavior by LECs.

I. Comments of the LECs Failed to Provide a Persuasive Rationale for
Avoiding the Explicit Language of Section 51.703(b).

In their comments in this proceeding, the LECs made several
arguments designed to dissuade the Commission from adhering to the plain language

of its own rules.” In its comments, PageMart explained why arguments made in the

¥ Two letters were from Southwestern Bell Telephone ("SWBT") (the
"SWRBT Letter"), and one letter was from AirTouch Communications,
Inc., AirTouch Paging, AT&T Wireless Services, Inc., and PageNet,
Inc.

¥ 47 C.F.R. § 51.703(b).
¥ 47U.S.C. §251.

4 Interestingly, US West virtually concedes that the LEC argument is
(continued...)
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SWBT Letter are meritless and should be disregarded. Below, PageMart addresses
additional issues raised by the LECs in their comments.

First, the Commission has already established that paging carriers are
telecommunications carriers;Z the LECs cannot -- either straightforwardly or by
implication - argue otherwise in this proceeding.? As demonstrated by (i) the
Commission’s historic treatment of paging carriers, (ii) the comments of other paging

carriers in this proceeding,? and (iii) the recent California Public Utilities

(.. .continued)
inconsistent with the plain language of the Commission’s rules; US
West argues for a new rulemaking proceeding to consider the
Commission’s rules regarding LEC-paging interconnection. Comments
of US West at 8-13. Sprint makes a similar concession, arguing for the
Commission to modify its rules by adding specific limitations to the
general prohibition on LEC charges for termination of LEC-originated
traffic. Comments of Sprint at 4.

§ For example, PageMart demonstrated why SWBT’s argument that
facilities-based charges are excluded from the language of Section
51.703(b) is incorrect. Comments of PageMart, Inc. at 6.

v Implementation of the Local Competition Provisions in the
Telecommunications Act of 1996, 11 F.C.C. Red. 15499, 16043 (1996)

(First Report and Order). See also, Federal-State Joint Board on
Universal Service, Report and Order, released May 18, 1997, para.
780.

& See, e.g., Comments of US West at 10; Comments of GTE at 4-5;
Comments of the Independent Alliance at 6-7, Comments of Anchorage
Telephone Utility at 2-3; Comments of Bellsouth at 9-10; Comments of
Southwestern Bell Telephone Company, Pacific Bell, and Nevada Bell
at 5-6.

o See, e.g., Comments of Allied Personal Communications Industry

Association of California at 5; Comments of Paging Network, Inc. at 5;
Comments of Pronet, Inc. at 5-6.
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Commission decision in Cook Telecom,'? the specific functions provided by paging
carriers indicate that their role goes significantly beyond the scope of end-users of
LEC telecommunications services. To argue that paging carriers are somehow akin to
retail subscribers of LECs’ services ignores the functions performed by paging
carriers in terminating, and in some cases transporting, the traffic originated by LEC
subscribers. As telecommunications carriers, paging companies cannot be charged for
termination of LEC-originated traffic.

The above erroneous argument by the LECs leads them to a corollary,
and equally fallacious, argument: that a LEC’s costs of providing transport functions
for paging traffic should not go uncompensated;.’ LECs charge their subscribers for
this service in the same way they do for any other service. When a call is initiated
and terminated within a LEC’s network, the LEC may recoup the costs of its
origination and termination functions from end-users at both ends of the call. In such
an instance, the LEC has incurred the costs of initiating, transporting, and terminating
a call, and it may appropriately charge for these services. When a call originates
with one LEC but is terminated by a different LEC, the original LEC charges its
subscriber only for the costs incurred in originating the call. Thus, when a LEC
charges its subscriber for the costs incurred in originating a call to a paging carrier, it

is assessing a charge equivalent to the charges it assesses on other parties making

o Cook Telecom, Inc., Application 97-02-003 (interim opinion)
(California Public Utilities Commission, May 21, 1997).

—
—
-~

See Comments of GTE at 7-8; Comments of Ameritech at 8.
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inter-LATA calls. Presumably, this charge covers the cost of the functions that the
LEC has provided in either instance.
II. The Commission Should Affirm That It Has Ultimate Jurisdiction
over the Enforcement of Section 51.703(b), and Aveid a Prolonged
Battle at Each of the State Public Utilities Commissions.

The Commission should take the opportunity provided by this
proceeding to assert its jurisdiction over all LEC-CMRS interconnection disputes,
including any disputes arising out of the interpretation of Part 51 of the Commission’s
Rules. During this ongoing dispute, many LECs have taken advantage of their
position, and their market power as incumbent facilities-based providers, and
attempted to coerce paging carriers into paying these unlawful charges by threatening
to terminate their service or by withholding orders for new service.’? Paging carriers
who do not succumb to these threats and proffer the requested sums to the LECs face
costly and time-consuming interconnection/arbitration proceedings before state public
utilities commissions ("PUCs").

Those LECs that have offered to commence interconnection
negotiations are unlikely to yield their position on the issue of termination
compensation without a clear directive from the Commission. Thus, paging carriers

have little incentive to enter into such negotiations at the present time.! Paging

12/ See Comments of Arch Communications Group, Inc. (Attachment
"A").
L As noted by Contact New Mexico, L.P. in its comments in this

proceeding, the LECs’ position effectively denies that paging companies

have co-carrier status, making it difficult for paging companies to

commence negotiations. Comments of Contact New Mexico, L.P.
(continued...)
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carriers that are forced to the negotiating table by the threat of termination will have
little recourse but to expend resources in arbitration/mediation proceedings before
every state PUC in the areas in which they provide service. Because of the wide-
area, multi-state nature of paging services, these individual disputes would add up to
an onerous burden.

The Commission’s rules make clear that final jurisdiction for LEC-
CMRS interconnection issues rests with the Commission itself.’¥ By reminding the
LECs that disputes about the "mutual compensation" provisions of the Commission’s
rules will be handled expeditiously at the Commission level, the Commission will
send a clear signal to all parties involved and avoid instigating an onslaught of
misplaced proceedings at 50 different PUCs.

III. The Commission Should Move Quickly to Affirm That It Intends to
Enforce Section 51.703(b).

As long as the LECs believe that there is ambiguity with respect to the
enforcement of 47 C.F.R. § 51.703(b), they will continue to use their monopoly
positions to attempt to assess on CMRS providers illegal charges for termination of
LEC-originated traffic, garnering a windfall from their noncompliance to the extent
that CMRS carriers meet the LECs’ unlawful demands. If paging companies choose

not to shoulder the burden of what is, essentially, a forced loan to the LECs, then

/(.. .continued)
at 2-3.

14/ See, e.g., 47 C.F.R. § 20.11, which provides that complaints regarding
LEC violations of their obligation to provide interconnection "within a
reasonable time after the request” will be brought under 47 U.S.C.

§ 208.
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they face the threat of disconnection from the LECs. Few paging companies are in a
position to support either of these alternatives -- a forced loan to the LECs, or
disconnection -- for any length of time.

LECs should be told to cease immediately their threats to cut off
service to (and refusal to provision new service for) those paging carriers that insist
on LEC compliance with the law. In addition, the Commission should clarify that
LECs have an obligation to refund to paging carriers all monies received by LECs
that were paid in error, or under protest, subsequent to the promulgation of Section
51.703(b). Only swift, decisive action by the Commission will reverse the damage

that has been done to the paging industry and prevent further damage to the industry.

IV.  Conclusion.
PageMart respectfully requests that the Commission reaffirm that
Section 51.703(b) means exactly what it says: that LECs may not charge CMRS
providers for the termination of LEC-originated traffic.
Respectfully submitted,

PAGEMART WIRELESS, INC.

Phillip L. Spector

Monica A. Leimone

PAUL, WEISS, RIFKIND,
WHARTON & GARRISON
1615 L Street, N.W.
Washington, D.C. 20036
(202) 223-7300

Its Attorneys

Date: June 27, 1997
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CERTIFICATE OF SERVICE

I, G. Paul Smith, hereby certify that I have on this 27th day of June
1997, caused to be served a copy of the Comments of PageMart Wireless, Inc. by
first-class U.S. Mail, postage prepaid, upon the following:

Wanda Harris

Common Carrier Bureau

Federal Communications Commission
1919 M Street, N.-W., Room 518
Washington, D.C. 20554

ITS, Inc.
1231 20th Street, N.W.
Washington, D.C. 20037

Durward D. Dupre

Mary M. Marks

Paul E. Dorin

Southwestern Bell Telephone
One Bell Center, Room 3520
St. Louis, MO 63101

Thomas J. Ballo

Jeffrey B. Thomas

140 New Montgomery Street, Room 1529
San Francisco, CA 94105

Kathleen Q. Abernathy
AirTouch Communications, Inc.
1818 N Street, N.W.

Eighth Floor

Washington, D.C. 20036

Mark A. Stachiw

AirTouch Paging

12221 Merit Drive, Suite 800
Dallas, TX 75251

Cathleen A. Massey

AT&T Wireless Services, Inc.
1150 Connecticut Avenue, N.W.
Fourth Floor

Washington, D.C. 20036

NAn#TW1.42147 1 1722R



TNmndd. A1 .£01 470 1

Judith St. Ledger-Roty
Edward A. Yorkgitis, Jr.
Kelley Drye & Warren, LLP
(for Paging Network, Inc.)
1200 Nineteenth Street, N.W., Suite 500
Washington, D.C. 20036

Regina Keeney, Chief

Common Carrier Bureau

Federal Communications Commission
1919 M Street, N.W., Room 500
Washington, D.C. 20554

Richard Metzger

Common Carrier Bureau

Federal Communications Commission
1919 M Street, N.W., Room 500
Washington, D.C. 20554

James D. Schlichting

Common Carrier Bureau

Federal Communications Commission
1919 M Street, N.W., Room 518
Washington, D.C. 20554

Edward B. Krachmer

Common Carrier Bureau

Federal Communications Commission
1919 M Street, N.W., Room 518
Washington, D.C. 20554

Dan Phythyon, Acting Chief
Wireless Telecommunications Bureau
Federal Communications Commission
1919 M Street, N.W., Room 808
Washington, D.C. 20554

William E. Kennard, General Counsel
Federal Communications Commission
1919 M Street, N.W., Room 614
Washington, D.C. 20554

Aliza F. Katz

Office of the General Counsel
Federal Communications Commission
1919 M Street, N.W., Room 623
Washington, D.C. 20554
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Tom Boasberg

Office of Chairman Reed Hundt
Federal Communications Commission
2000 M Street, N.W., Room 819
Washington, D.C. 20554

James L. Casserly

Office of Commissioner Susan Ness
Federal Communications Commission
1919 M Street, N.W., Room 832
Washington, D.C. 20554

James R. Coltharp

Office of Commissioner James Quello
Federal Communications Commission
1919 M Street, N.W., Room 802
Washington, D.C. 20554

Suzanne Toller

Office of Commissioner Rachelle Chong
Federal Communications Commission
1919 M Street, N.W., Room 844
Washington, D.C. 20554

Daniel Gonzalez

Office of Commissioner Rachelle Chong
Federal Communications Commission
1919 M Street, N.W., Room 844
Washington, D.C. 20554

Jackie Chorney

Office of Chairman Reed Hundt
Federal Communications Commission
1919 M Street, N.W., Room 814
Washington, D.C. 20554

Mary Beth Richards

Common Carrier Bureau

Federal Communications Commission
1919 M Street, N.W., Room 500
Washington, D.C. 20554

Richard A. Karre
1020 Nineteenth Street, N.W., Suite 700
Washington, D.C. 20036
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Paul J. Berman

Alane C. Weixel

Covington & Burling

1201 Pennsylvania Avenue, N.W.
P.O. Box 7566

Washington, D.C. 20044-7566

Frank Michael Panek

Room 4H84

2000 West Ameritech Center Drive
Hoffman Estates, IL 60196-1025

Gail Polivy
1850 M Street, N.W., Suite 1200
Washington, D.C. 20036

Jerome K. Blask

Gurman, Blask & Freedman, Chartered
1400 Sixteenth Street, N.W., Suite 500
Washington, D.C. 20036

Jay C. Keithley
1850 M Street, N.W., Eleventh Floor
Washington, D.C. 20036-5807

Sandra K. Williams
P.O. Box 11315
Kansas City, MO 64112

Stephen G. Kraskin

Kraskin & Lesse

2120 L Street, N.W., Suite 520
Washington, D.C. 20037

M. Robert Sutherland
1155 Peachtree Street, N.E., Suite 1700
Atlanta, GA 30309

Paul H. Kuzia

Dennis M. Doyle

Arch Communications Group, Inc.
1800 West Park Drive, Suite 250
Westborough, MA 01581
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Richard S. Becker

James S. Finerfrock

Jeffrey E. Rummel

Richard S. Becker & Associates, Chartered
1915 Eye Street, N.W., Eighth Floor
Washington, D.C. 20006

Kenneth E. Hardman

Moir & Hardman

2000 L Street, N.W., Suite 512
Washington, D.C. 20036-4907

George L. Lyon, Jr.
Lukas, McGowan, Nace
& Gutierrez, Chartered
1111 Nineteenth Street, N.W., Suite 1200
Washington, D.C. 20036

Robert L. Hoggarth

Angela E. Giancarlo

Paging and Narrowband PCS Alliance of the
Personal Communications Industry Association

500 Montgomery Street, Suite 700

Alexandria, VA 22314-1561

David M. Wilson

Young, Vogl, Harlick, Wilson & Simpson, LLP
425 California Street, Suite 425

San Francisco, California 94104

Frederick M. Joyce

Joyce & Jacobs, Attys. at Law, LLP

1019 Nineteenth Street, N.W., 14th Floor, PH-2
Washington, D.C. 20036

Larry Shaefer, President
SMR Systems, Inc.
4212 Mt. Vernon
Houston, Texas 77006

Robert L. Coyle, Jr.
P.O. Box 87156
Houston, Texas 77287



James U. Troup

Steven J. Hamrick

Arter & Hadden

1801 K Street, N.W., Suite 400K
Washington, D.C. 20006-1301

Mary McDermott

Linda Kent

Keith Townsend

Hance Haney

United States Telephone Association
1401 H Street, N.W., Suite 600
Washington, D.C. 20005
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@G. Paul Smith
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